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Docket Numbers:  23/12679        Applicant/Appellant:  McAninch Corp. 
 23/12680  Represented by Ed Origer 
  100 East Grand, Suite 350 
  Des Moines, IA 50309 
 
                                               Engineer: Bishop engineering 
  Represented by Seth Sunderman 
  3501 104th Street 
  Des Moines, IA 50322 
 
                                 Property Owner:    Upper Midwest Properties LLC 
      Represented by Eugene E. Olson 
      317 6th Avenue, Suite 300 
      Des Moines, IA 50309-4127 
  
 
Appeal:  The applicant/appellant requests a Conditional Use Permit for the extraction use of a 
borrow pit, and for a Variance to allow extraction to occur with a 20-foot property line setback 
in lieu of the required 150-foot property line setback. The subject property is located within the 
“AG” Agricultural District and is legally described as, legally described as the North ½ of the NE 
1/4, excluding that parcel described as the North 347-Feet of the West 360-feet of the East 
1,323.5 Feet; AND excluding Interstate 35 Right-of-Way, all within Section 31, Elkhart Township.  
 
Background: 
The applicant/appellant is proposing for the 64.23-acre property that is located on the south-side 
of NE 126th Avenue abutting Interstate 35 to be utilized as a borrow pit to extract fill for use on 
the Iowa Department of Transportation’s expansion of Interstate 35. The subject property is 
zoned “AG” Agricultural District, and currently is utilized as row crop land, and containing no 
structures. The subject property abuts Interstate 35, and all fill dirt will be hauled directly from 
the site into the right-of-way of Interstate 35.  
 
Surrounding properties within unincorporated Polk County are all zoned “AG” Agricultural 
District, and primarily used as cropland. North of the proposed borrow pit and surrounding on 3-
sides by the subject property is a single-family residential property that has frontage onto NE 
126th Avenue. There are three (3) additional residencies, with the first located approximately 
650-feet east of the subject property, the second approximately 385-feet south of the subject 
property, and the third approximately 785-feet south of the subject property. There is a Polk 
County maintenance shop that is located near the northeast corner of the subject property on 
the opposite side of NE 126th Avenue. The Corporate Boundary of the City of Ankeny is located 
on the opposite side of Interstate 35 of the subject property, approximately 300-feet away. See 
Attachment A at the end of this report for a vicinity map of the subject property and surrounding 
area.  
 
Summary of Requests: 
The applicant/appellant has requested a Conditional Use Permit to allow the Extraction Use of a 
borrow pit on the subject property. In the Polk County Zoning Ordinance, Article 4. Use 
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Regulations, Division 2. Table of Uses, Table 4.1 Table of Uses establishes “Extraction” as a 
Conditional Use in the “AG” Agricultural District. Once the Interstate 35 improvement projects 
are completed, the borrow pit will be converted to a detention pond for future development, 
and will remain agricultural ground until development is proposed.  
 
Article 4. Use Regulations, Division 4. Use Categories and Standards, Section 6. Other Uses, Table 
4.5 Extraction Use Required Setback from Abutting Uses establishes a setback distance of 150-
feet from an extraction use to an agriculturally used adjacent property. The appellants are 
proposing to reduce that setback distance between the southern property line and the proposed 
extraction activity to twenty (20) feet. In the submitted Variance Application form, included with 
this report as Attachment ‘C’, the appellants state “The applicant seeks a variance appeal to allow 
for extraction activities to occur on the natural high point of the land which encroaches on the 
100’ IDOT Right-of-Way. After extraction activities are complete the area will be converted into 
a detention pond to aide in future development of the site. Locating the extraction and pond 
within 100-feet of the western (and southern) property line also allows the site maximum 
buildable area in the future.”  
 
Public Testimony  
Staff mailed ten (10) notices to surrounding property owners within the required 500-foot 
notification boundary, including the Conditional Use Permit and Variance Appeals requested as 
well as the date, time and information for attending the public hearing. To-date staff has received 
no responses in support or in opposition of the request.  
 
Natural Resources / Environmental 
The subject property is located approximately one-half (1/2) mile from the nearest natural creek, 
and contains no area of mapped floodplain or known wetlands. The subject property is currently 
entirely open space and is utilized as crop land, with a singular row of trees along the western 
property line and portions of the northern property line. The applicants are proposing to restore 
the borrow pit into a pond, with the intention of said pond being utilized for stormwater purposes 
if future development occurs on the property.    
 
Roads / Utilities 
The subject property has frontage along NE 126th Avenue to the north, and NE 29th Street to the 
east. The subject property also abuts Interstate 35 along the western property line. All hauling of 
dirt will leave the site directly into the Interstate 35 right-of-way. There is an 8-inch Des Moines 
Water Works water main abutting the property on the south side of NE 126th Avenue, and an 8-
inch water main along the eastern side of NE 29th Street, though no water service is proposed for 
the site at this time. No structures are proposed at this time, but on-site septic systems would be 
utilized if future plans call for further improvements.  
 
Attachments: 
Attachment A- Vicinity Map 
Attachment B- Conditional Use Permit Application 
Attachment C- Variance Application 
Attachment D- Site Drawing 
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Findings 
Conditional Use Permit (23/12679) 
Analysis  
The Board of Adjustment in reviewing an application for a Conditional Use permit shall consider the 
proposal in terms of the following: 
1. Existing zoning and land use in the vicinity of the uses. 

The subject property is zoned “AG” Agricultural District as are surrounding properties in all 
directions. The proposal is for a temporary extraction use of a borrow pit for the adjacent 
Interstate 35 improvement project, with no hauling of dirt is proposed for sites not 
associated with that project. The temporary nature of the use and short hauling distance 
makes this a compatible use for the vicinity.  

 
2. Planned and proposed public and private development, which may be adversely affected 

by the proposed use. 
The proposed use will support an improvement project for Interstate 35, which is directly 
adjacent to the subject property.  

 
3. Whether and to what extent the proposed use, at the particular location for which it is 

suggested, is necessary or desirable to provide a development which is in the interest of 
the public convenience or which will contribute to the general welfare of the area or Polk 
County. 
The proposal is to utilize the site as a borrow pit for fill material for an improvement project 
on Interstate 35, which is directly adjacent to the site. Said improvement project is to the 
benefit of adjacent property owners and Polk County as a whole, and therefore contributes 
to the general welfare of Polk County and the State of Iowa.  

 
4. Whether and to what extent all steps possible have been taken by the developer to 

minimize any adverse effects of the proposed use on the immediate vicinity and on the 
public health, safety and welfare in general.  
The use of a borrow pit is a temporary use on the property, and the applicants will need to 
complete all end use improvements upon completion of the Interstate 35 improvement 
project.  

 
Findings 

The application shall be denied if the Board of Adjustment finds any of the following: 
 
a. The application and record fail to establish compliance with the standard made 

applicable to the proposed development by the provision of this Ordinance. 
Extraction uses are permitted within the “AG” Agricultural District upon the granting of a 
Conditional Use Permit by the Polk County Board of Adjustment, subject to any conditions 
of approval.  

 
b. The proposed use, developed in the proposed manner, and at the proposed location, 
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would be inconsistent with the standards pursuant to the provisions of this Ordinance. 
 The proposed use will be required to comply with the County’s minimum site development 

standards for the proposed extraction use, unless any variances are approved by the Board 
of Adjustment. 

  
c. The adverse impacts on the overall public health, safety and welfare are not balanced by 

the public or private benefits of the proposal.  The Board of Adjustment shall include in 
this balance, any proposals of the applicant and any conditions that it might impose on 
the development, pursuant to the provisions of this Ordinance, to ameliorate problems 
associated with the development. 
The proposed use as a borrow pit for the Interstate 35 improvement project is a benefit to 
surrounding property owners, residents of Polk County, and the State of Iowa as a whole. 
While a permanent extraction use would be less compatible in this area, the temporary 
nature of this use makes this a minimal impact on the overall public welfare.   

 

In addition, no application for a Conditional Use Permit shall be approved unless the Board of 
Adjustment specifically finds the proposed conditional use appropriate in the location for which 
it is proposed.  This finding shall be based on the following criteria:   

 

A. The proposed use is not in harmony with the general purpose, goals, objectives, and 
standards of the following: 

 
1. Polk County Comprehensive Plan:  The proposal is consistent with the goals and 

policies of the Polk County 2050 Comprehensive Plan. The Polk County 2050 
Comprehensive Plan designates the subject property as being “Urban Fringe 
Overlay”, with future annexed into the City of Ankeny anticipated.   

 
 2. Polk County Zoning Ordinance:  The Ordinance allows the use pending approval of 

this Conditional Use Permit by the Board of Adjustment and compliance with 
applicable use and site plan standards.   

 
 3. Other plan, program, map, or ordinance adopted, or under consideration pursuant 

to official notice, by the County:  None. 
 
B. The proposed location of the use is not consistent with policies or provisions of the 

following: 
 

1. Comprehensive Plan:  The proposed location is consistent with the goals and policies 
of the Polk County 2050 Comprehensive Plan, including the post operation end use 
to utilize the borrow pit as a stormwater detention pond for future development.  

 
2. Polk County Zoning Ordinance:  The subject property is zoned “AG” Agricultural 

District and extraction uses are permitted upon approval of a Conditional Use Permit 
by the Polk County Board of Adjustment and compliance with applicable use 
standards. 



5 | P a g e  
 

 
 3. Other plan, program, map, or ordinance adopted, or under consideration pursuant 

to official notice, by the County:  Consistent.  
 
C. The proposed use at the proposed location results in a substantial or undue adverse effect 

on any of the following either as they now exist or as they may in the future be developed 
as a result of the implementation of provisions and policies of the Comprehensive Plan, 
this Ordinance, or any other plan, program, map, or ordinance adopted, or under 
consideration pursuant to official notice, by the County or other governmental agency 
having jurisdiction to guide growth and development:  

 
1. Adjacent property:  The applicant has requested setback variance as a part of this 

proposal. If the Board of Adjustment does not find cause to approve said variance, 
the applicants shall meet all setbacks requirements as established in the Polk County 
Zoning Ordinance.  

 
2. Character of the neighborhood:  The area surrounding the subject property is 

primarily agricultural in nature, and will most likely remain as such unless annexation 
occurs for future densification of the area. The subject property is proposed to be 
used for extraction only temporarily, and the proposed end-use of a detention pond 
is compatible with surrounding properties.  

 
3. Traffic conditions:  The applicants have indicated no substantial increase in traffic to 

the site. All hauling of material will go directly from the subject property to the 
Interstate 35 right-of-way, where construction activities will be occurring.  

 
 4. Parking:  Adequate parking area exists on site for construction workers.  

 
 5. Public improvements:  The proposed borrow pit will be a direct support of an 

Interstate 35 improvement project. No Polk County public improvements will be 
impacted as a result of this borrow pit.  

 
 6. Public sites or rights-of-way:  The proposed borrow pit will be a direct support of an 

Interstate 35 improvement project. No Polk County public improvements will be 
impacted as a result of this borrow pit. 

 
 7. Other matters affecting the public health, safety, and general welfare:  None. 
 
D. The proposed use in the proposed area is not adequately served by or imposes an undue 

burden on any of the following. 
 
 1. Public improvements: Adequate for proposed use. 
 
 2. Public facilities: Adequate for proposed use.  
 
 3. Public utilities: Adequate for proposed use.  
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4. Public services: Adequate for proposed use. 

 
Recommendation 
Staff recommends approval of the Conditional Use Permit for an extraction use of a borrow pit on 
property legally described as the North ½ of the NE 1/4, excluding that parcel described as the 
North 347-Feet of the West 360-feet of the East 1,323.5 Feet; AND excluding Interstate 35 Right-
of-Way, all within Section 31, Elkhart Township, subject to the following conditions:  

1. Prior to any extraction activity applicants shall obtain a grading permit with an approved 
grading plan, haul routes, and drainage calculations from an Iowa licensed engineer. 

2. The Conditional Use Permit to extract dirt from the borrow pit on the subject property shall 
end at the completion of the Interstate 35 construction project. 

3. Extraction of dirt may only occur within the borrow limits as shown on the Conditional Use 
Exhibit. 

4. The petitioner shall meet State of Iowa Stormwater Pollution Prevention Plan (SWPPP) 
requirements and meet Polk County Natural Resource Protection requirements including 
Stormwater Drainage and Erosion Control Management, and the protection of streams 
and drainageways.  

5. Prior to the completion of the extraction use, the borrow pit site shall be converted to a 
pond along with restoration of the surrounding land as indicated on the approved grading 
plan and end use plan. 

6. The operation shall comply with all Polk County Air Quality Division requirements to 
maintain dust free surfaces on drives, reduce errant dust generated from the subject 
property, and clean all dirt and mud generated by the site from adjacent roadways.  

7. Polk County Board of Health Rules & Regulations Chapter V – Air Pollution, Article IX, Division 
1, Section 5-23 shall be followed to minimize fugitive dust. 

8. The petitioner shall comply with the Polk County Noise Ordinance requirements, and shall 
comply with lighting standards contained in the Polk County Zoning Ordinance if any 
artificial lighting is used.  

9. Failure to abide by any of these terms shall result in the immediate suspension of the 
Conditional Use Permit until such issues are resolved to the County’s satisfaction. 

 
Variance Appeal (23/12680):   
Request: A 130-foot variance to reduce the required 150-foot extraction setback distance from the 
southern property line adjacent to parcels utilized agriculturally, to 20 feet. 
 

The Board of Adjustment may grant a variance if items 1 through 5 are affirmed. 
 
1.) Are there exceptional or extraordinary circumstances or special conditions applying only 

to the property in question and which do not exist generally on other properties in the 
same zoning district which makes it impossible to place a use permitted in the district on 
the property? 

 

 Yes.  The proposed extraction use is intended as only a temporary borrow pit to 
provide fill material for the Interstate 35 improvement project. The end use plan, 
which will be in place within a few short years, will be a stormwater pond for 
future development on the subject property. The location of the proposed borrow 
pit and end use stormwater pond is in a location that will maximize future 
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development potential, and is overall compatible with the surrounding area.  
   
2.) Is the variance necessary for the preservation and enjoyment of property rights possessed 

by other properties in the same zoning district in the same vicinity? (No variance can 
permit uses that are prohibited in a district)  

 

Yes.  The end use plan of the borrow pit is a stormwater detention pond for future 
development on the subject property. Other properties would be permitted to 
grade their properties and place stormwater ponds in similar locations.  

 
3.) Will the variance preserve adjacent property and support the purpose of the ordinance 

and the public interest? 
 

Yes.  The variance will allow extraction to occur closer to the adjacent 
undeveloped parcel than would otherwise be permitted, but will have no long 
term negative impact on adjacent property owners.   

 
4.) Is there a special condition or circumstance that did not result from the actions of the 

applicant? 
 

Yes.  The proposed borrow pit will benefit the Iowa Department of Transportation 
in their Interstate 35 improvement projects, with the proximity of the subject 
property to the improvements being a primary consideration for the choice to 
utilize the site as a borrow pit. If not for the proximity of the interstate to the 
subject property the Conditional Use Permit and Variance would most likely not 
be needed.   

 
5.) Does the variance support the intent of Article 7 Natural Resource Protection and Article 

8 Stormwater and Erosion Control Management of the Polk County Zoning Ordinance? 
 

Yes.  The appellant is required to meet the environmental provisions of the Polk 
County Zoning Ordinance.  

 
The Board of Adjustment may grant a variance if items 1 through 5 are affirmed. Since items 1-5 
were answered affirmative, staff recommends Approval of the proposed variance subject 
following conditions: 

1. Upon the completion of the Interstate 35 improvement project, which will begin in the 
Summer of 2023, extraction shall cease and any site work to convert the borrow pit into 
a pond shall be completed in a timely manner.  

2. All required engineering plans and drainage calculations shall be submitted to the Polk 
County Public Works Department to confirm the pond will have no negative impact on 
adjacent properties.  
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