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Docket Number:  23/13149 Appellants: True Holdings, LLC (Property Owner), 
1618 NE Vicksburg Court, Ankeny, IA 50021, 
represented by Francisco Trujillo, being represented 
by Seth Sunderman with Bishop Engineering, 3501 
104th Street, Urbandale, IA 50322 

 

Appeal:  Variance to allow portions of a private driveway and access point to be located at less 
than the required one (1) foot above the 1% Annual Chance flood elevation, or Base Flood 
Elevation, of 839 feet.  
      
Background 
The subject property is located at 5501 NE Berwick Drive, Berwick, and is legally described as all 
of Lots 12, 13 and 14 of Bauer Heights Plat 3, an Official Plat, and part of Lot 2 of Bauer Heights 
Plat 3 as created by Parcel A recorded in Book 9401, Page 229 in the Office of the Polk County 
Recorder, all being within the SE ¼ of the SE ¼ of Section 8, Township 79 North, Range 23 West 
of the 5th P.M. (Delaware Township). The subject property is approximately 2.27 acres in size and 
is zoned “ER” Estate Residential District. The subject property is located within the 
unincorporated village of Berwick, which lies approximately one (1) mile east of Ankeny, one (1) 
mile west of Altoona and just north of Interstate 80 and the corporate limits of the City of Des 
Moines. Surrounding properties are primarily zoned residential within the County and contain a 
mix of existing single-family residences and open space. Properties in direct proximity to the 
north and south are also zoned Estate Residential and contain existing single-family homes. See 
Attachment A for a vicinity map of the subject property and surrounding area.  
 
The subject property is a flag-shaped parcel having approximately 57 feet of frontage onto NE 
Berwick Drive via a flag stem that is between 200 and 240 feet in length. After this flag stem the 
parcel widens out to the east creating a relatively sizable buildable area. The subject property is 
comprised of lots that were created by the subdivision plat of Bauer Heights Plat 3, which was 
recorded in 1989. This subdivision created a total of 14 single-family lots. Lots 1 thru 6 have 
frontage onto NE Berwick Drive, while the remaining lots were to be accessed via a future street 
extension of NE 36th Court to the east. This street extension was never completed, and is now 
located entirely within a mapped floodplain. A majority of the subject property, including its 
buildable area, is comprised of Lots 12, 13 and 14 which were to be accessed by this street 
extension. A plat of survey was completed in 2002 which separated off a part of the adjacent Lot 
2 of Bauer Heights Plat 3 to create legal frontage and access to NE Berwick Drive to make this 
property buildable. The subject property is considered a legal nonconforming parcel within the 
“ER” Estate Residential District, as it is less than the current minimum lot size of three (3) acres. 
However, the property is considered buildable for one (1) single-family residence.  
 
Summary of Request 
The Polk County Zoning Ordinance, Article 7: Natural Resource Protection, Division 4: Natural 
Resources, Section 1: Floodplains, subsection J.3, states that “Vehicular access to any principal 
structure, by public roads, shall be elevated to a level which is one (1) foot above the 1% Annual 
Chance flood elevation and by private roads and driveways, it shall be elevated to a level which 
is one (1) foot above the 1% Annual Chance flood elevation, in order to ensure emergency and 
fire protection access during flood events.” The appellants are proposing to construct a new 
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principal single-family residence on the property, including a private driveway and access point 
onto NE Berwick Drive, which crosses portions of mapped 1% Annual Chance floodplain. A 
variance is requested to allow portions of this future vehicular access to be located at less than 
the required one (1) foot above the 1% Annual Chance flood elevation of 839 feet. The proposed 
access point and portions of the driveway are within the mapped floodplain, with elevations 
below the required 840 feet, ranging between approximately 837 feet to 839 feet. See 
Attachment B for a copy of the Variance Appeal Application. See Attachment C for a copy of the 
proposed property layout, including future driveway, residence and proposed grades. 
Attachment D shows the current mapped floodplain in relation to the property and surrounding 
area. 
 
Staff mailed out a total of seven (7) notices regarding this request, including the date and time of 
the public hearing, to surrounding property owners within the 250-foot notification boundary. 
To-date staff has received no responses in regards to this Appeal.  
 
Staff has also notified the Iowa Department of Natural Resources, Floodplain Management 
Division, regarding this request. While Polk County is a delegated community of the State-
managed National Flood Insurance Program and administers floodplain permitting locally, the 
Iowa DNR must review and consent to any variance request to the County’s floodplain 
regulations. At this time the DNR has reviewed this request and concurs with Polk County’s 
recommendation for approval. Staff will provide the DNR with documentation of the final 
decision by the Board of Adjustment on this case.  
 
Natural Resources 
The subject property is currently open space, including grass and some mature trees. There is a 
portion of a ravine/drainageway along the southern edge of the flag stem, but is primarily located 
on the adjacent property to the south. Review of historical aerial photos indicates this ravine 
previously extended across the subject property as well as the property adjacent to the north, 
but appears to have been filled in and a culvert extended by a previous property owner(s). The 
site contains considerable areas of mapped 1% Annual Chance, or 100-year, floodplain of Four 
Mile Creek. These areas are mapped as Zone AE, with a base flood elevation determined as 839 
feet. See Attachment D for a clear view of the areas of mapped floodplain on the subject 
property. 
 
There is adequate buildable area in the southeastern part of the property for a future residence 
to be located outside of the floodplain. However, the driveway, including entrance onto NE 
Berwick Drive, would have to cross through an area of mapped floodplain. The elevation of the 
property ranges from a low point of approximately 836 to 837 feet within the floodplain areas 
along NE Berwick Drive and along the eastern, rear boundary of the property, to a high point of 
approximately 854 feet within the far southeastern corner. Available wetland mapping resources 
also indicate the property may have wetlands present. However, the appellants have provided a 
detailed wetland study which substantiates there are not wetlands present.  
 
Roads & Utilities  
The subject property has frontage and access to the west onto NE Berwick Drive, which is a paved, 
two-lane rural cross section collector roadway maintained by Polk County. The site has a quasi-
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existing driveway entrance which would have to be permitted by Polk County and upgraded to 
County standards at the time of any future development. Water service is available through Des 
Moines Water Works. Available mapping indicates there is an existing 6” water main located 
along the west side of NE Berwick Drive. The appellants should contact Des Moines Water Works 
to verify capacity, cost and process for a future service. Any future residence on the property is 
required to be served by public water. A private well for potable water is not permitted. A future 
residence would need to be served by a private onsite wastewater treatment system, to be 
designed and permitted at time of future home construction.  
 
Recommendation 
 
 

The Board of Adjustment may grant a variance if items 1 through 5 are affirmed. 
1.) Are there exceptional or extraordinary circumstances or special conditions applying only 

to the property in question and which do not exist generally on other properties in 
the same zoning district which makes it impossible to place a use permitted in the 
district on the property?        

 Yes. The adjacent public roadway of NE Berwick Drive is approximately 2-3 feet below 
the Base Flood Elevation of 839 feet, making the property effectively inaccessible 
during flood events. The driveway elevation standard is intended to ensure 
occupants and emergency services can access properties during a flood event. 
However, the standard in this instance is impractical and burdensome since the 
adjacent public roadway providing access is below the Base Flood Elevation.  

 
2.) Is the variance necessary for the preservation and enjoyment of property rights possessed 

by other properties in the same zoning district in the same vicinity? (No variance can 
permit uses that are prohibited in a district)  

  Yes.  The variance supports a private access and driveway to serve a future single-family 
residence on the property, which is a permitted use.  

 
3.) Will the variance preserve adjacent property and support the purpose of the ordinance 

and the public interest?  
Yes.   There will be limited impact on adjacent properties. Approval of the variance 

would create less of an impact to adjoining properties as additional grading and 
filling work to raise the driveway will not be required. Since the adjacent public 
roadway providing access to the subject property is below the Base Flood 
Elevation, approval of the variance will not further reduce the ability to access the 
property during a flood event. 

 
 Additionally, in communications with the appellants staff understands the owner 

intends to operate a construction company from the future residence and 
property. Staff has discussed the nature of the business with the owner, and made 
him aware that it would not be permitted based on the County’s Zoning Ordinance 
and Home Occupation standards. In order to reiterate this issue, staff is 
recommending a condition of approval regarding Home Occupations.  
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4.) Is there a special condition or circumstance that did not result from the actions of the 

applicant? 
 Yes. The mapped floodplain and elevations of the property and adjacent public 

roadway are natural conditions of the property and surrounding area, not 
resulting from actions of the appellants.  

 
5.) Does the variance support the intent of Article 7 Natural Resource Protection and Article 

8 Stormwater and Erosion Control Management of the Polk County Zoning Ordinance? 
  Yes. Due to the elevation of NE Berwick Drive, being 2-3 feet below the Base Flood 

Elevation, approval of the variance will not further reduce the ability to access the 
property during a flood event.  

 
The Board of Adjustment may grant a variance if items 1 through 5 are affirmed. Since items 1-5 
were answered in the affirmative, staff recommends approval of the requested variance, subject 
to the following conditions: 
 

1. This approval only permits a future driveway and access point to be constructed below   
1-foot above the Base Flood Elevation. Any future work on the property or within the 
floodplain, including the future residence and any accessory structures, requires a 
Floodplain Development Permit, compliance with the floodplain regulations, as well as 
other applicable plans and approvals from Polk County.  
 

2. The subject property is zoned and platted for a principal single-family residence and 
residential accessory structures/uses. Prior to the operation of any Home Occupation or 
home-based business, the property owner must first receive approval of a valid Home 
Occupation Permit from Public County Public Works.  
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